0 



UNITED STATES DEPARTMENT OF COMMERCE 
Patent and Trademark Office 

Address: COMMISSIONER OF PATENTS AND TRADEMARKS 
Washington, D.C. 20231 



SERIAL NUMBER 


FILING DATE 


FIRST NAMED APPLICANT 


ATTORNEY DOCKET NO. 


riQ / 1 :1*7 




■ft 




T A3i~40Q£! 



r 



L 



QM3 1/0621 



TAROLLI SUNDHEIM COVELL 
TUMMIMO ?/ SZABO 
nil LEADER BUILDING 
CLEVELAND OH 44114 



_j 



EXAMINER 




_ y 


ART UNIT 


PAPER NUMBER 


mi 




DATE MAILED: 






06/21/99 



Please find below a communication from the EXAMINER in charge of this application. 

Commissioner of Patents 



PTOL-90 (Rev. 6/84) 



1 - PATENT APPLICATION FILE COPY 



Office Action Summary 


Application No. 
09/137,335 


Applicant(s) 
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Kl Responsive to communication(s) filed on Mar 17, 1999 . 

Kl This action is FINAL. 

□ Since this application is in condition for allowance except for fornnal nnatters, prosecution as to the merits is closed 
in accordance with the practice under Ex parte Quayle, 1 935 CD. 11 ; 453 O.G. 213. 



A shortened statutory period for response to this action is set to expire 



nnonth(s), or thirty days, whichever 



is longer, from the mailing date of this communication. Failure to respond within the period for response will cause the 
application to become abandoned. (35 U.S.C. § 133). Extensions of time may be obtained under the provisions of 
37 CFR 1.136(a). 



Disposition of Claims 

Kl Claim(s) 2,4-8, 10-12, 14, 16-18, and 20-28 



is/are pending in the application. 



Of the above, claim(s) 
Kl Claim{s) 24-28 



Kl Claim(s) 2, 4-8, 10-12, 14, 17, 18, and 20-23 



Kl Claim{s) 16_ 
□ Claims 



is/are withdrawn from consideration. 

is/are allowed. 

is/are rejected. 

is/are objected to. 



are subject to restriction or election requirement. 



Application Papers 

□ See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The proposed drawing correction, filed on is Dapproved Qisapproved. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

□ Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d). 

□ All □ Some* DNone of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) , . 

□ received in this national stage application from the International Bureau (PCT Rule 17.2(a)). 
*Certified copies not received: 



□ Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 1 19(e). 



Attachment(s) 

□ Notice. of References Cited, PTO-892 

□ Information Disclosure Statement(s), PTO-1449, Paper No(s). 

□ Interview Summary, PTO-413 

□ Notice of Draftsperson's Patent Drawing Review, PTO-948 

□ Notice of Informal Patent Application, PTO-152 
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DETAILED ACTION 



Claim Rejections - 35 USC § 102 



1. The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless ~ 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or 
on sale in this country, more than one year prior to the date of application for patent in the United States. 

2. Claims 5, 8, 10-12, 14, 20 and 23 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Bonutti (US Patent 5,163,949). Bonutti discloses a device (10) comprising a tube 
structure with an expandable portion (94). 

3. Claims 2, 4-8, 10, 1 1, 14, 17, 18 and 21-23 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Bonutti (US Patent 5,197,971). Bonutti discloses a device (10) comprising a tube 
(14) with and expanding portion (60). 



4. Claim 16 is objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and any 
intervening claims. 

5. Claims 24-28 are allowed. 



Allowable Subject Matter 
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Response to Arguments 



6. Applicant's arguments filed 3-17-99 have been fiilly considered but they are not 
persuasive. The claims does not call for the entire tube structure to expand just a portion. 
Both Bunutti refemces teach of this. 



7. Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is 
reminded of the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS fi"om the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until afl;er 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1. 136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS fi-om the date of this 
final action. 



Conclusion 
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8. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to W. Lewis whose telephone number is (703) 308-0060. 




WL 

June 19, 1999 




MICHAEL BUIZ 
SUPERVISORY PATENT EXAMINER 
GROUP 3300 



